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General Counsel 29 December 1950

Personnel Director
Performance Rating Act of 1950

1. Pudblic Law 873, Olst Congress, "Performance Rating Act of
1950, which was enacted 30 September 1950 becomes effective this
date. This Act abolishes the present Civil Service efficlency rating
system and establishes in lieu thereof a firm requirvement on each de-
partment to develop for its ovm use one or more performance rating
plans for evaluating the work performance of its efficers and employ-
ees, By specific stipulation, this Act does mot apply to certain
Governmental activities such as the Tennessee Valley Authority, the
“oreign Service of the United States under the Dapartment of Tiate,
and the Atomic Energy Commission. However, the Cemtral Intelligence
Apency, since it is not included in the list of expressly exempted
activities, must consider itself subject to all provisions of this
Act.

2. This legislsation has been examined to determine whether
the CIA shonld properly be exempted or should endeavor to comply
with the requirements of the Act. Certain salient features of the
Act, sumarized below, present aspects which appear to be highly
prejudicial to this Agency in the successful aceomplishment of 1ts
missions It is to be noted that, in the main, these negative fac-
tors are incompatible with current Agency policies and practices
governing security of information and protection of sources of ine
formation as well as operating methods peculiar to this Agency.

a., Tequirement: No employee of any department ghall be
given a performance rating and mo such rating shall be used
as g basis for any action except under a performance rating
plan approved by the U. 5, Civil Service Commission.

Corment: Accepting the fact that CIA is covered by
the Act, it follows that the Agency is covered in toto. There
seems to be no alternative whereby certain departmental workers
are subject to the Act and, at the came time, persons engajped
in sensitive operations are excluded from particular provisions
of the Act. In addition, as will be pointed out below, both
the Act and implementing repulations issued by the Commission
state that performance standards for positions be established
and that they be made available to employeez concerned as well
as to the Commission in certain instances.

b. TReguirement: There shall be established in each de~-
partment one or more boards of review, the chairman of which
shall be designated by the Commission. Further, any employee
recelving a performance rating of ™“unsatisfactory" or "satlse
factory® is entitled, as 2 matter of right, to have his case
considered by a board of review.
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Commentt If precedent is followed, it is to be anti~
cipated that the chairman of each statutory board of review,
repardless of the Agency concerned, will be an official of tha
Commission. In such event, appeals from employees operating
in covert capacities camnot be reviewed by such a board without
Jeopardizing the security of the activity.

ce lequirement: In an appeal to a statutory board of re-
view, the appellant or his designated representative chall be
afforded an opportunity to submit pertinent information and to
hear or examine, and reply to, information submitted by others,

Comments An appellant is in no way restricted as to
his choice in selecting his representative. Since there ig no
stipulation that such representative must be an employee of the
same Agency a9 employs the appellant, the law must be construed
as anthorizing the appellant to be represented by any individual
of hls own preference, such as an attorney or union represcnta-
tive. From a practical standpoint, without repard for the seri-
ous hazard to securlty requirements, it is unlikely that any
procedure can be devised to comply with this particular clause
in handling appeals fronm covert employees outside the continental |
limits of the United “tates. ,

d. Requirement: The Commimsion is authorized to issue
such regulations as may be necessary for the administration of
the Act and shall inspect the administration of performance rating
plans to determine compliance with the requirements of the Act.

Comment: Regulations issued under this aunthority re-
quire that any rating plan proposed by an agency must be set
forth in complete detail and include full deseriptions of forms,
records, and procedures proposed. It is further required that
such plans cannot be placed in effect until the Commission's
approval has been obtained. Proposals submitted to the Commise
sion must include a rating procedure insuring falr appraisal of
performance in relation to job requirements and indicating the
mamner whereby performance requirements (written or oral) are
to be made knowm to employees, This difficulty is not insur~
mountable in the case of many departmental and field positions
but appears virtually so with regard to positions in covert
operations,

e, Requirement: ‘henever the Commission, uwpon inspection,
shall determine that a performance rating plan does not meet the
requirements of the Act and the repulations issued thereunder,
the Commiseion may revoke its earlier approval of such plan and
the department concerned shall thereupon be required to use a
performance rating plan prescribed by the Commizsion.
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Comment: This inspection authority appe
ppears irreconcilabl
with the obligations imposed on the irector of Central Intelgi-
gence as well as the authoritles granted him by Public law 110
ﬁgesgd tl:e mogt aegnsitizzi operations of this Agency would be dis-
hould an inspection gystem an outsidse apency 1
anything more than g spot check of g‘;lected cases?g @ involve

3« The purpose of Publde Law 873 is to provide z plan
an agency can recognize the merits of its enployess andptheighggggy
:;ributiona to efficiency and economy in its operations and under
vhich those who deserve recognition may be rewarded, There is, of
course, no disapreement with the spiydt and intent of the lav; but

the requirements of the A Such action 4 ‘
v O mdpht be accomplished
?:egy{imzn:u %gngPLthi iﬁgl;diﬂg gIA onfthie‘ ﬁgt of exempted activiges
rovisions of PIL ]
as this Agency is concerned. take precedence insofar

“ILLIAM J. KELLY
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